The definition of ‘unfairness’ does not feature in the Labour Relations Act (LRA). However, | propose that ‘unfairness’ can be identified
in line with the legislation if employers infringe on an employee’s entrenched rights, take a one-sided approach to an issue, implement
unnecessary measures and/or act inappropriately under given circumstances.

It is therefore important to understand how the concept of ‘unfairness’ is applied in labour law. Examining the concept of ‘unfairness’ in
labour practice involves referencing the LRA, but incorporating how arbitrators interpret it at the CCMA, bargaining councils and private

dispute resolution bodies.

Section 186(2) of the LRA defines “unfair labour practice” as “any unfair act or omission that arises between an employer and an

employee involving:

a unfair conduct by the employer relating to the promotion,
demotion, probation (excluding dismissals of probationers)
or training of an employee or relating to the provision of
benefits to an employee;

b the unfair suspension of an employee or any other unfair
disciplinary action short of dismissal in respect of an
employee;

¢ afailure or refusal by an employer to reinstate or re-employ

In Tsaperas & Another vs Clayville Cold Storage (Pty) Ltd (2002
11 BALR 858), the arbitrator found that the suspension without
pay of employees constituted an unfair labour practice. The
employer was ordered to pay the suspended employees the
remuneration that was withheld. The basis for ‘unfairness’ in
this case is that, at the time of suspension, the employees had
not been found guilty of any misdoings and could therefore not
be punished.
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